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Introduction 

The purpose of this Property Investment Strategy is to ensure that, where the Council 

acquires property, that it does so in a reasoned, evidence based, transparent way with full 

regard to the relevant statutory and regulatory guidance.  The objective is to ensure that by 

following this Strategy the Council acquires property that advances its service and place 

making ambitions whilst managing and effectively mitigating any risks involved.  

This Strategy:- 

 Sets the Council’s position with regards to property investment in the context of the 

statutory and regulatory guidance that has been issued on the topic over the course 

of recent years. 

 Confirms the Council’s compliance with that guidance. 

 Sets out the Council’s arrangements for decision making, scrutiny, and monitoring in 

relation to property investment 

 Provides details of the Council’s capacity, experience and skill set in matters relating 

to property including the use of external advisors where appropriate. 

 Details the key performance indicators that will be used to support decision making 

and the ongoing monitoring of the portfolio. 

 Evidences how the Strategy links with and complements a range of other Council 

plans and policies. 
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Context – Statutory and Regulatory 

In preparing this Strategy officers have had regard to the statutory and regulatory guidance 

as summarised below. 

CIPFA Prudential Property Investment (November 2019) 

The Chartered Institute of Public Finance and Accountancy (CIPFA) published its Prudential 

Property Investment document in November 2019. The document is explicit in setting out 

that it is a direct response to growing concerns that local authorities were borrowing more 

than and ahead of need in order to purchase property solely to generate surplus income.  

This practice is contrary to the Prudential Code that regulates local authority borrowing and 

indeed borrowing purely to subsequently invest solely for profit is unlawful.  Councils can, 

however, borrow to invest in property that helps them meet their service obligations or 

fulfils their wider place making, economic development and regeneration based objectives. 

Prudential Property Investment sets out three considerations that local authorities should 

have regards to in their decision making when considering an acquisition, namely, can the 

authority make the acquisition, should it make the acquisition and will it make the 

acquisition. More specifically this means:- 

1. Does the authority have the legal powers to make the proposed acquisition 

2. Does the acquisition meet the requirements of the relevant guidance such as the 

Prudential Code, the Statutory Investment Guidance and is it reasonable when 

assessed against the Wednesbury Principles. 

3. Does the acquisition comply with the authority’s own Corporate and Local Plans and 

is it supported by its Property and Investment Strategies. Do officers and Members 

have the relevant skills, knowledge and experience to make the acquisition and 

subsequently to manage it effectively? 

At the centre of the document is the distinction between making an acquisition under the 

legal powers to acquire land and buildings (that meets service and place making objectives) 

v’s acquisitions that are made under the powers to invest (purely for yield).  Councils can 

borrow to fund the former activity but not the latter. 

This Property Investment Strategy will set out how the Council will ensure these questions 

are answered through the decision making process whenever the acquisition of property is 

considered. 

Statutory Guidance on Local Government Investments (3rd edition effective 

April 2018) 

The government published its own Statutory Guidance which took effect from April 2018 

and which, whilst not mandatory, local authorities must have regard to.  The guidance 

distinguishes between financial investment that is made for treasury purposes and is 

therefore governed by the Treasury Management Code with its focus on security, liquidity 
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and yield (in that order of priority) and other non-financial investments that are held to 

further service and policy objectives. 

For the latter category, in order to comply with the guidance, an authority should disclose 

the service or place making contribution made by the asset. Further, the authority should 

publish a set of indicators that quantify the level of risk exposure, how the investment has 

been funded, its rate of return and if funded from borrowing the debt servicing implications. 

For investments of this nature the Council should consider the balance of security, liquidity 

and yield based on its risk appetite and the level of contribution made to service and place 

making objectives. 

The authority’s strategy should also set out its approach to assessing risk, its approach to 

liquidity, the extent to which the Council is financially dependent on income from these 

other investments to balance its budget and how it will ensure that officers and members 

have the relevant skills and expertise to make effective decisions.  

The guidance is clear that Councils must not borrow in advance of need purely in order to 

profit from the funds borrowed. If this guidance is disregarded then a report should be 

presented to Council stating the reasons why, the level of risk involved and how those risks 

will be managed. 

This Property Investment Strategy will set out how these requirements will be met.    

HM Treasury Public Works Loan Board – Future Lending Terms (March 2020) 

In preparing this Strategy officers have been mindful of a consultation published by HM 

Treasury on the future lending terms of the Public Works Loan Board (PWLB). The 

consultation:- 

1. Proposes that Councils confirm to the PWLB that they do not plan to invest the funds 

borrowed for yield. 

2. Sets out guidance on the types of activity that the PWLB will no longer support. 

3. Sets out additional information that will be required through the loan applications 

process. 

Any changes to the relevant regulations or guidance that results from this consultation will 

be incorporated into a future refresh of this Strategy. 
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Strategy Objective 

This Strategy confirms that the Council will only utilise prudential borrowing to fund 

acquisitions of land and buildings that advance the Council’s service, place making, 

regeneration and economic development ambitions and objectives.  It will not use 

prudential borrowing to fund the acquisition of property whose sole objective is to generate 

yield.   

Whilst it is permissible to purchase assets purely for yield they must be funded from surplus 

cash held by the authority. The Council’s approach to such investments is set out in its 

Treasury Management Strategy with reference to the need for security, liquidity and yield in 

that order of priority. Investments of that nature are not considered further in this Strategy. 

Whilst recognising that acquisitions made under this Strategy will be for purposes aligned 

with the Council’s service and wider place making responsibilities it is still the case that they 

will be financially significant, involve material financial and reputational risk and will 

therefore need to be subject to rigorous and robust procedures.  This Strategy sets out in 

more detail the purposes for which acquisitions will be made, how the decision making 

process will be governed, informed and scrutinised, how the Council will undertake due 

diligence and risk management and how the Council will continue to manage and report the 

performance of those assets going forward. 

The Strategy will be reviewed annually and any proposed revisions will be brought to 

Members for consideration.    
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Decision Making, Governance and Reporting  

The proposed acquisition of any property under this Strategy will be subject to detailed 

review by the Property Investment Board (PIB), a summary of whose Terms of Reference are 

set out below, who will then make a recommendation on to Full Cabinet for decision. The 

PIB also has a wider role, beyond the investment decision, in the governance of the property 

portfolio.  Any aspect of this Strategy would be subject to scrutiny by the Resources and 

Delivering Value Scrutiny Board should they deem it necessary. 

Property Investment Board 

Full Cabinet approved the establishment of a Property Investment Board in November 2017 

alongside the Council’s first Property Investment Strategy. The Board’s function is to 

examine any potential property acquisitions before making a recommendation on to Full 

Cabinet for decision. 

The Board’s membership comprises:- 

 The Cabinet Portfolio Holder for Resources (Chair) 

 The Leader of the Council 

 The Director of Resources and Deputy Chief Executive 

 The Director of Economy and Infrastructure 

The Board is supported by a range of advisory officers including:- 

 The Head of Strategic Land and Property 

 The Solicitor to the Council 

 The Head of Investment and Commercial Partnerships 

 The Head of Financial Operations 

 Other officers as required 

 External Advisors as required 

The Board’s remit and responsibilities are summarised in the table below. 
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Objective Responsibilities

Identification of Property Investment 

Opportunities

At a high level, all opportunities are to be 

given consideration which meet the 

selection criteria as set out in the Property 

Investment Strategy

Provide a strategic overview of 

investment decisions and how they link to 

wider corporate objectives

Option appraisal and business case 

review

Review the business case and rationale for 

the proposed acquisition.

Satisfy itself that the proposal meets a 

defined and evidenced service or policy 

need

Challenge and scrutinise the assumptions 

presented in the business case 

Acquisition strategy To ensure the acquisition strategy for 

those investment opportunities passing 

the business case test, is robust and 

capable of delivering value for money

A target budget inclusive of all fees and 

contingency costs to be identified and 

agreed for each opportunity

Identification of redevelopment 

opportunities and wider benefits

The majority of the proposals to acquire 

property covered under this Strategy will 

be designed to promote longer term 

economic growth or regeneration. The 

Board will therefore consider and agree at 

a high level the wider added benefits that 

cannot be captured in terms of pure rental 

return i.e. economic growth, business 

rates, new housing delivery and 

regeneration.  This links back to the 

business case assessment covered in the 

section above.

Management of investment portfolio To oversee the delivery of an effective 

management regime inclusive of:

- Performance management against 

budget reviewed and monitored on an 

ongoing basis

- Strategic Asset Management

- Property Management

- Ongoing review to ensure investment 

assets are ‘fit for purpose’

Steering of Property Investment Strategy Review and agree amendments to the 

Property Investment Strategy as the 

portfolio evolves

Consider potential disposals and forward 

plan for reinvestment and redevelopment
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Full Cabinet 

The recommendation from PIB will be considered through a formal report presented to Full 

Cabinet where the final decision will be made on any proposed acquisition. 

Resources and Delivering Value Scrutiny Board  

The relevant Scrutiny Board for any acquisition under this Strategy is the Resources and 

Delivering Value Scrutiny Board. 

Reporting format – Considerations, Evaluation Criteria and Due Diligence 

The reports presented to the PIB and Full Cabinet will, as a minimum, contain the 

information set out below. The objective of the report is to provide decision makers with 

transparent and evidence based confirmation that the proposed acquisition is legal and is 

being made for the purposes of advancing the Council’s service and policy objectives. It will 

set out the rationale for the recommended decision, the costs, benefits, potential risks and 

how they will be mitigated. It will set out the results of the due diligence and sensitivity 

analysis. 

Key sections:- 

1. Purpose of the proposed acquisition.  

Confirmation of the legal powers under which the acquisition is to be made and the 

service and / or wider policy objective of the Council that the property will support. 

The report will reference the evidence for such a conclusion that will be attached as 

an appendix. Refer to the template included in this Strategy at Appendix B (i). 

 

2. Assessment of acquisition. 

Subject to the confirmation in (1) above the report will detail the results of the 

officer’s professional review of the proposed acquisition. See Appendix B (ii) for a 

summary of the financial and non-financial factors that will be used to inform the 

recommendation. Any key issues that arise from this assessment will be considered 

in the main covering report. 

 

3. Due diligence. 

The report will set out the result of the due diligence conducted by officers. This will 

include, where relevant, the advice of external advisors and specifically a red book 

valuation. 

 

4. Sensitivity analysis. 

The key financial variables of the proposed acquisition will be reviewed to provide 

decision makers with an assessment of their impact on the business case and the 

financial viability of the proposal.  These may vary depending on the case in question 

but as a minimum would be expected to include:- 
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 The impact of a range of percentage variations in annual rental income on 

the servicing of the associated debt. 

 The impact of a prolonged void period. 

 The impact of a significant level of expenditure that would be the 

responsibility of the Council as landlord. 

 The impact of a change in the interest rate assumed in the base case. 

 

5. Risk mitigation strategy.  

Following on from the sensitivity analysis presented above the report will set out 

how officers intend to mitigate the impact of any substantial negative variations of 

those factors.  

 

6. On-going management of the asset. 

The report will set out how the asset will be managed and maintained over the 

course of its economic life and how that will be monitored and reported. 

 

7. Redevelopment proposals 

Where a recommendation is made to acquire a property with a view to its future 

redevelopment, the report will set out the objective of those works (e.g. economic 

growth, regeneration), how it is envisaged it will be delivered and financed along 

with an assessment of the strategic risks and their mitigation. Whilst it may still be 

necessary to work up a more detailed business case for future consideration by 

Cabinet, no recommendation to acquire for redevelopment will be made where 

there is not a clear, demonstrable and deliverable plan for its subsequent 

achievement.  

 

8. Key financial indicators 

A set of key financial indicators for the property portfolio governed by this Strategy is 

set out in the section below. The report will set out the marginal impact the 

proposed acquisition would make on those indicators, should it be approved. 

 

The capacity, experience and knowledge of key Members, officers and advisors. 

As set out above any property acquisition considered under this strategy will be subject to a 

detailed examination by the Property Investment Board.  The Board is comprised of some of 

the most senior and experienced Members and officers in the Council. From a Member 

perspective it is chaired by the Portfolio Holder for Resources and the Leader of the Council 

is also on the Board.  From an officer perspective it includes the most senior Finance officer 

(and Section 151 officer), the Director for Economy and Infrastructure, the Council’s senior 

land officer, the Solicitor to the Council and the Heads of both Investment and Financial 

Operations.  This ensures that the matter is considered from a variety of professional 

viewpoints and is subject to an appropriate level of scrutiny.  Only when this group is 

satisfied of the merits of an acquisition will a proposal then be put to Full Cabinet. 
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Whilst, over time, there will be a natural turnover of personnel on the group, the essential 

criteria in the person specification for the relevant post allied with a robust recruitment 

procedure will ensure that the replacement has the required level of skills and experience.   

Procurement Criteria for external advisors 

The Council’s procurement assessment process for its professional advisors usually 

attributes 60% of the available score to qualitative factors with the remaining 40% devoted 

to price. The qualitative scoring encompasses a number of generic factors such as 

programme and account management but most of the available marks are given on the 

quality of submissions that tenderers set out against the project scenario in question.  

Scores are awarded on the basis of successful, relevant, past experience, the professional 

CV’s of the lead officers put forward in the submission and the added value they can bring 

to the Council.  Through this process Council officers seek to ensure that any appointment 

of external consultants is conducted in a robust and transparent manner with the particular 

requirements of the project in question at the forefront of that assessment. Ongoing 

performance management is conducted through the account management process 

including regular meetings between senior representatives from each organisation.   
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Key Performance Indicators 

The indicators set out below will be calculated and updated annually as a minimum or 

whenever an investment proposal is being considered by PIB or Cabinet. The indicators 

relate purely to the Council’s property investment portfolio as constructed under the remit 

of the Property Investment Strategy and do not include treasury management investments 

which are presented as part of the Treasury Management Strategy.  It does not consider the 

wider Council property portfolio that has developed over time for a variety of historical 

reasons and which, whilst it may generate income, has not been financed from Prudential 

Borrowing. 

Since the Council’s first Property Investment Strategy was approved in November 2017 the 

Council has completed the following property acquisitions. 

 

Please see Appendix B - Private Agenda 

 

It is the professional view of the Director of Resources and Deputy Chief Executive, after 

taking account of the size of the authority, its relative revenue and capital resources, its 

current and forecast indebtedness, its available reserves and an assessment of the wider 

risks facing the authority, that property acquisitions, under this Strategy, should be capped 

at a limit of £100m.  This will be reviewed periodically but will not be exceeded without the 

prior agreement of Cabinet.  

Under the Statutory Guidance Local authorities should present a range of indicators to allow 

Members and other interested parties to understand the total exposure from borrowing 

and investment decisions. The indicators should cover both the local authority’s current 

position and the expected position assuming all planned investments for the following year 

are completed. The Guidance requires local authorities to develop quantitative indicators 

that allow Councillors and the public to assess a local authority’s total risk exposure as a 

result of its investment decisions.  

The key indicators are described below. 
 

1. Proportionality.  
 
a. Net profit from the Council’s property investment as a proportion of expenditure 

on services. It shows the extent to which service activity is dependent on the 
profits arising from those investments over the period of the MTFS. Given that 
profit over the long term cannot be guaranteed the reports to PIB and Cabinet 
will set out a contingency plan for mitigating the impact of any decline or delay in 
the income forecast used to inform the recommendation. This strategy also sets 
out the Council’s overall contingency plan, at portfolio level below.  
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b. Council limit for gross debt compared to net service expenditure. This indicator 
sets a maximum cap on the level of debt that can be used to fund the purchase 
of property assets as a percentage of net service expenditure. In the event that 
this limit is breached then the Council will not enter into any further property 
investments, irrespective of how these are financed, until a report has been 
presented to Cabinet to consider the options and mitigating actions at portfolio 
level. As set out above the cap for Solihull is £100m. 

 
2. Security.  

 

a. Loan to Value ratio.  Where a local authority has a property investment, it will 
have an asset that can be realised to recoup the sums invested. Therefore, the 
Guidance requires local authorities to consider security by reference to the value 
of the asset relative to purchase price and to set out the plans to recoup the 
investment if realising the asset would not recoup the sums invested. In the 
event that the assessed value of the asset is less than the acquisition price then 
the Strategy will disclose how long the Council expects it to take for the increase 
in asset values to provide security for the sums invested, the assumptions 
underpinning that expectation and any other mitigating factors that may be 
relevant on a case by case basis. 

 
b. Investment cover ratio. This ratio presents the annual net investment income 

from the property portfolio compared to the interest and MRP expense that 
must be financed. 
 

3. Liquidity. Property investments are by their nature illiquid. The guidance states that 
the local authority still needs to consider a plan for realising a part of its non-
financial investment portfolio, for example to repay debt. The liquidity of the non-
financial investment portfolio should be considered over the repayment period of 
any debt taken out to acquire assets, which could be very long term. Given current 
trends such as the scale and pace of technology driven change, there is no guarantee 
that non-financial investments will continue to deliver value over their lifetime. To 
manage this risk, local authorities need to have plans to realise the capital tied up in 
non-financial investments if required.  
 

4. Management indicators. 
 

a. Vacancy levels. This will monitor vacancy levels (voids) over time to demonstrate 
the effectiveness of the management of the portfolio. Used alongside the 
investment cover ratio it also helps indicate the extent to which the Council is 
able to cover its financing costs. For example a sustained increase in the void rate 
will eventually lead to a financing risk. 
 

b. Gross and net incomes. The income received from the investment portfolio at a 
gross level and net level (less costs) over time. 
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c. Operating costs. The trend in operating costs of the non-financial investment 
portfolio over time, as the portfolio of non-financial investments expands. 

 

The Statutory Guidance suggests further indicators relating to target income returns and the 

benchmarking of those returns against other investments in the Council’s portfolio.  These 

are not considered relevant for Solihull. As has been made clear the objective of all of the 

Council’s property investments is to meet its service and place making ambitions. It is not to 

generate a specified annual financial return. In that context these indicators are not helpful 

and indeed could drive behaviour that is contrary to the objectives of this Strategy. 

The forecast indicators as at August 2020 are set out below.  The actual performance for the 

year and the forecast for 2021/22 will be included in the next refreshed version of this 

Strategy. 

Indicator Forecast , as 
per terms 
approved by 
Cabinet for 
completed 
acquisitions 

Commentary 

1.Proportionality   

Net profit : Net 
Service Expenditure 
(NSE) 

0.005:1 
 

Annual surplus income from investments (after 
borrowing costs, management fees and sinking 
fund) is £0.758m per annum. This is represents 
circa half a percent of the Council’s net revenue 
budget of £159m. 

Limit – Gross debt : 
NSE 

0.63:1 The cap on investment of £100m under this 
Strategy is 63% of the Council’s net annual 
budget of £159m. 

2.Security   

Loan to value ratio 1.06:1 The gross loans of £34.7m are more than the 
value of the assets at the point of acquisition of 
£32.9m. To put another way the value 
represents 95% of the debt. This is because debt 
was also used to cover fees and tax in addition 
to the purchase price. The assets will be 
revalued every five years as part of a rolling 
programme and this ratio will be updated 
accordingly. 

Investment cover 
ratio 

1.62:1 The annual income from the assets after 
management and sinking fund costs of £1.990m 
covers the annual cost of debt (interest and 
principal) of £1.232m by 162%. 

3.Liquidity – See 
section below 
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Liquidity. In the event that the financial performance of the assets purchased under this 

strategy deteriorated for a sustained period of time, or the wider Council financial position 

dictated the need to realise a disposal then the position for each of the assets acquired to 

date is set out below.  

Property Acquisition Finance cost mitigation Disposal strategy if required 

33-43 High Street, Solihull  Business case provides for 
repayment of debt principal 
and a sinking fund to protect 
against financial risks, 
including a reduction in 
rental income. The sinking 
fund is managed at portfolio 
level.  

The site would be marketed with 
a view to achieving best 
consideration for the site in the 
prevailing market conditions. 

780 Stratford Road, 
Shirley 

As above. The site would be marketed with 
a view to achieving best 
consideration for the site in the 
prevailing market conditions. 

101,119-121 High Street, 
1-3,2-8 Mill Lane, Solihull 

As above The site would be marketed with 
a view to achieving best 
consideration for the site in the 
prevailing market conditions. 

146-156, 158 High Street, 
2 The Square, Solihull 
(March 2020) 

As above. The site would be marketed with 
a view to achieving best 
consideration for the site in the 
prevailing market conditions. 

140-144 High Street, 
Solihull 

Finance costs to be met from 
Property Investment Reserve 
pending development 
proposals. 

The site would be marketed with 
a view to achieving best 
consideration for the site in the 
prevailing market conditions. 

 

Risk mitigation at portfolio level 

Sinking fund. A sinking fund has been established to provide financial mitigation in the 

event that void periods reduce rental income significantly and create a financial pressure for 

the Council. The financial year 2020/21 is the first full year of income from the assets 

purchased under the Strategy to date and the contribution to the sinking fund will now 

begin. Based on the asset purchases approved there will be an annual contribution of 

£0.106m per annum. If no calls are made on the fund, based on the financial estimates 

approved at the point of acquisition the forecast balance on the fund is as follows:- 

Financial year ending: Forecast 
sinking fund 
balance £m 

Sinking fund as a 
percentage of the 
annual debt finance 
cost (£1.232m) 

31st March 2021 £0.106 8.6% 

31st March 2022 £0.212 17.2% 
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31st March 2023 £0.318 25.8% 

 

Property Investment Reserve. The sinking fund (above) has been established explicitly to 

mitigate letting risks. In the event that the balance of that reserve ever proves insufficient 

the Council also has recourse to the Property Investment Reserve. This reserve was 

established to support acquisition activity and at the date of this Strategy the uncommitted 

balance stood at £0.449m.  

 

4. Management Indicators 

Please see Appendix B – Private Agenda 
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Links to other Council Plans, Strategies and Policies 

Council Plan 

This Property Investment Strategy confirms that the Council will only use Prudential 
Borrowing to finance the acquisition of assets that further the Council’s policy objectives.  
The key document in this respect is the Council Plan that sets the Council’s vision and 
strategic objectives for the period 2020-2025 and focuses on the need to deliver sustainable 
and inclusive growth. The plan is based on the Council’s belief that economic development, 
environmental sustainability and health and well-being must go hand in hand. This is 
reflected in nine ‘key things to do’ – the priorities at the heart of the plan – which seek to 
balance and benefit the economy, environment and people / communities: 
 
1. Revitalising our towns and local centres 
2. UK Central (UKC) and maximising the opportunities of HS2 
3. Increase the supply of housing, especially affordable and social housing 
4. Enhance Solihull’s natural environment 
5. Improve Solihull’s air quality 
6. Reduce Solihull’s net carbon emissions 
7. Take action to improve life chances in our most disadvantaged communities 
8. Enable communities to thrive 
9. Sustainable, quality, affordable provision for adults & children with complex needs 
 
When making investment decisions under the remit of this Strategy the relevant reports will 
make it clear how the proposed transaction will support the Council in its delivery of the 
Plan summarised above. 
 
The Local Plan 

The Council has a statutory duty to prepare, monitor and review a development plan for the 
Borough. The purpose of the Plan is to set out the long-term spatial vision for how its towns, 
villages and countryside will develop and change over the Plan period and how this vision 
will be delivered through a strategy for promoting, distributing and delivering sustainable 
development and growth. 
 
The Plan strategy promotes economic and job growth in the Borough and provides for new 
housing to meet the Borough’s needs, as well as land for other activities including retail, 
sport and leisure. The strategy aims to conserve and improve the character and quality of 
the environment, reflects national and local targets for reducing carbon emissions and 
contributes to the Council’s agenda of improving the quality of life and health of the 
residents of Solihull. 
 
As such, alongside the Council Plan, the Local Plan has a key role in setting the Council’s 
strategic objectives and showing how these translate across to the geographical areas 
within the Borough. Property investment decisions will be informed by the Local Plan and 
where appropriate decision making reports will reference the relevant details from the Plan 
in relation to the specific site under question.  
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Treasury Management Strategy 

The Council is still at liberty to invest its cash to deliver yield. However those investment 

decisions are informed by the Council’s Treasury Management Strategy. Critically, under 

that Strategy, the Council will seek to prioritise security and liquidity before considering 

yield.  

Medium Term Financial Strategy (MTFS) 

Whilst the Council’s primary objective under this Property Investment Strategy is to further 

its policy objectives, it is still the case that the transactions it encompasses entail significant 

financial outlay, risk and return.  As set out above, the performance indicators included in 

this document are intended to demonstrate the extent to which the cumulative financial 

implications of those decisions impacts on the Council’s MTFS. This is important both in 

order to facilitate transparent and evidence based decision making but also as a tool to 

ensure the Council is fully aware of the risks it is exposed to and is in a position to devise 

effective mitigation strategies. 
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Appendices 

Appendix A 

Annex A from CIPFA - Prudential Property Investment – Legal powers to 

acquire property 

The fundamental question in establishing the legal power to acquire a commercial/ investment 
property (and to borrow to fund the acquisition) might appear trivial, but has important 
consequences. Is the authority primarily acquiring:  
 

 a property, or  

 Investment that happens to be a property?  

Each of these purposes has its own range of supporting powers, with crucial differences as to 
the extent to which the property must contribute to the authority’s service objectives and how 
the powers link with borrowing powers.  

The first step in any proposal to acquire a commercial/investment property will be to confirm 
that the authority has the legal powers to:  
 

 purchase or lease the relevant land and buildings, and  

 Operate them on a commercial basis.  

For any acquisition, legal advice should be obtained that covers both of these questions 
comprehensively.  

Property acquisition  

Authorities have general powers under Section 120 of the Local Government Act 1972 to 
acquire land (inside or outside of their area) for the purposes of: 

  

 any of their functions, or  

 The benefit, improvement or development of their area.  

There are also specific powers, such as Section 132 of the 1972 Act, permitting the acquisition of 
halls and offices for public meetings and assemblies, and Section 9 of the Housing Act 1985, 
allowing the acquisition of houses for the purpose of providing accommodation.  

Where specific powers are not relevant, the general power of competence provided by Section 
1 of the Localism Act 2011 gives local authorities power to do anything that individuals generally 
may do, subject to certain constraints. Among the more important of these constraints is that 
charges for services provided must be limited (taking one financial year with another) to 
recovery of the costs of providing the service (Section 3) and that anything done for a 
commercial purpose must be done through a company (Section 4).  

It is beyond the scope and competence of this guidance to provide advice on legal powers. 
However, a significant conclusion from the range of powers available is that the greater 
challenge will not be identifying a power allowing the acquisition of rights to property, but 
aligning the authority’s reasons for purchasing or leasing the land and buildings with the 
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statutory purposes that must be satisfied, and the constraints that must be met in exercising the 
powers identified.  

If property acquisition powers are not exercisable in the particular circumstances, then reliance 
will presumably be sought on investment powers (see ‘Investment powers’ below).  

Borrowing powers  

A particular issue for this guidance is the extent to which acquisitions can be supported by 
borrowing. Where an authority intends to fund an investment property transaction from loans, 
then legal advice will also be needed as to the extent to which this can be justified.  

This can be a complicated area. Authorities might need to borrow for many reasons, from 
addressing a temporary cash shortfall to financing a capital project that might have a life of 50 
years or more. However, it is not always straightforward to map individual loans to particular 
purposes such that a loan can be identified as directly supporting specific items of expenditure 
(and nor does the Prudential Code require it). Analysis might therefore need to consider as 
much how underlying requirements to borrow have come about – distinguishing in particular 
prudential borrowing and management of revenue activities – as why individual loans have 
been taken out.  

Powers to borrow are contained in Section 1 of the Local Government Act 2003. A local 
authority is empowered to borrow money:  
 

 for any purpose relevant to its functions under any enactment, or  

 For the purposes of the prudent management of their financial affairs.  

These powers are constrained by Section 3 of the Act, which requires local authorities to 
determine and keep under review how much money they can afford to borrow. In determining 
affordability of borrowing, local authorities are required by the Local Authorities (Capital 
Finance and Accounting) (England) Regulations 2003 (SI 2003 No 3146, as amended) to have 
regard to the Prudential Code.  

Consequently, where an authority identifies a power to acquire a property, then as the exercise 
of a function of the authority, borrowing would presumably be justified by the first part of the 
borrowing power to support that exercise. The second part would allow for funds to be raised 
where a cash deficit arises and where, for example, it would not be prudent to liquidate 
investments to cover the deficit.  

However, the two parts of the borrowing power might be difficult to separate in practice. It is 
not a customary practice for authorities to take out loans to support particular transactions. 
Most authorities will manage their cash flows on a consolidated basis across all their activities. 
Individual transactions such as property purchases will generate an underlying need to borrow, 
but might not result in actual borrowing taking place, particularly because the authority might 
have surplus cash balances arising from its other business that can – at least temporarily – cover 
the cash out flow. These arrangements are referred to in the Prudential Code as ‘internal 
borrowing’.  

This means that there can be significant but legitimate timing differences between an authority 
entering into a transaction that may need to be supported by borrowing and that borrowing 
actually taking place. Internal borrowing does not therefore remove the need to identify 
borrowing powers, but relies on the existence of currently surplus cash balances to defer 
decisions actually to borrow.  



 

21 
 

Clarity is provided by the need under the Prudential Code for authorities to keep a record of 
their capital financing requirement (CFR). The CFR records the underlying need to borrow for 
capital purposes. It increases when capital expenditure is incurred and reduces when resources 
are set aside to finance expenditure. The extent to which expenditure incurred exceeds the 
resources set aside measures the deficit that has to be funded from external or internal 
borrowing.  

A practical application of Section 1 (Power to Borrow) of the 2003 Act might then entail deeming 
that the authority:  

 
 commits to borrowing for a purpose relevant to its functions when a transaction is 

lawfully entered into that results in expenditure that increases the CFR  

 Incurs borrowing for the purposes of the prudent management of its financial affairs 
when loans are actually taken out as part of cash flow management arrangements.  

Use of the borrowing power would therefore be more difficult to justify where either there has 
been no increase in the underlying need to borrow or cash inflows do not currently need to be 
supplemented. There are two particular situations where these difficulties are most sharply 
focused: 
 

 borrowing in advance of need  

 Non-lending.  

These two situations can be interlinked, but borrowing in advance of need usually refers to 
circumstances where an authority is forecasting a need for borrowing (usually by reference to 
its capital programme) and assesses that it would be favourable to take out loans before the 
relevant expenditure actually takes place. This would most commonly happen where interest 
rates for fixed rate borrowing are forecast to rise. In these circumstances, borrowing will lead to 
a temporary cash surplus that will require investment. An authority might forecast that any 
additional net interest payable in the period before the need for cash is actually projected to 
arise will be exceeded by the savings in interest payable after the loans would otherwise have 
been taken out.  

This is a generally accepted treasury management practice, which depends on accepting some 
risk of loss if forecasts are not proven correct. The practice becomes less prudent the further in 
advance of need that borrowing is taken out and as projections become more unreliable.  

This type of borrowing in advance of need differs from on-lending, where there is no projected 
need to borrow but an opportunity has been identified to make an investment return in excess 
of the authority’s cost of borrowing. There is no purpose for the borrowing other than to make 
such a return, On-lending has traditionally been presumed to be unlawful and any authority 
proposing it will be careful to ensure that their legal advisers have considered the possible 
implications of historical precedents. Before PWLB lending rules were amended to put the onus 
for determining the legality of their loan applications onto authorities, they prohibited 
borrowing for the purposes of on-lending. Paragraph 45 of the Prudential Code reflects this 
history by stating:  

Authorities must not borrow more than or in advance of their needs purely in order to profit from 
the investment of the extra sums borrowed. Authorities should also consider carefully whether 
they can demonstrate value for money in borrowing in advance of need and can ensure the 
security of such funds.  
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Investment powers  

Arguments have been put that the circumstances changed since the Local Government Act 2003 
introduced a primary power to invest, rather than investment being something that was done 
incidentally to an authority’s other powers. Section 12 provides that an authority may invest in 
the same way that it may borrow: 

 
 for any purpose relevant to its functions under any enactment, or  

 For the purposes of the prudent management of its financial affairs.  

The 2003 Act does not define what would constitute investment. It is uncertain whether a 
commercial or an investment property would meet the statutory definition of an investment. 
The government view, as expressed in the updated Statutory Guidance on Local Authority 
Investments, is that non-financial investments such as commercial property fall within the 
general definition of investments. However, the view has not been tested in the courts and so is 
not a definitive interpretation.  

The issue will be important where the reasons for the acquisition of a property cannot reliably 
be aligned with one of the purposes for which the specific powers for property acquisition can 
be applied and Section 12 of the 2003 Act is being relied upon. Where a property is being 
acquired solely to generate an investment return, then the transaction is arguably constrained 
by Section 12 and has therefore to be justified as a component of the prudent management of 
the authority’s financial affairs. It should therefore exclude any substantial speculative 
elements.  

The first part of the Section 12 power (Power to invest) set out above suggests an intention that 
investment is not restricted solely to transactions involving the placement of surplus funds by an 
authority. Investment under the Section 12 powers might cover functional transactions, such as 
the acquisition of shares in companies and the making of loans to individuals and organisations 
for purposes that would relate to service objectives of the authority (e.g. economic 
development), where making a financial return is not the primary concern. For such 
investments, the fact that an arrangement might make a return would be a secondary issue and 
might even be an undesired outcome if, for instance, state aid rules require an authority to 
charge interest at a rate above its own cost of borrowing.  

The second part of the Section 12 power would more clearly relate to the stewardship of surplus 
cash held by an authority, where the prudent balancing of security, liquidity and yield is 
paramount. In order to apply this power, it would be a reasonable presumption that the surplus 
funds are already in the possession of the authority. Otherwise, there would be a problem of 
circular logic:  

 
 If the authority does not have surplus cash, it will need to exercise its borrowing powers 

to secure it  

 but… the exercise of borrowing powers is usually dependent on an authority incurring 
expenditure that will result in a cash deficit  

 and… if the proposal is to borrow to invest, a cash surplus would only arise once the 
investment is made.  

Generally, the principle is that investing implies having surplus cash to undertake the 

investment. Borrowing to create this surplus cash whether this is invested in a financial 

instrument/asset or a tangible fixed asset is likely to be on-lending. 
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Appendix B (i) 

Confirmation of Council’s right to acquire the asset under consideration 

Requirement Evidence 
1. Proposed acquisition – Name & Address 

 
 

 

2. Solihull Ward (confirmation the acquisition is in Borough)  
3. Confirmation of legal power used to acquire the asset (Act 

/ Paragraph) 
 
If the power concerned is considered to be an investment 
power then the proposed acquisition should be considered 
under the Council’s Treasury Management Investment 
Strategy. No further assessment will be made here. 
 

 

4. Council service objective if relevant (e.g. Childrens 
Services, Adult Social Care). Describe how the asset will 
support the delivery of that function. 
 

 

5. Describe regeneration, economic development and place 
making impact, equality impact or responding to market 
failure implications. 

 

6. If (5) above is used to justify the acquisition provide:- 

 Local plan reference 

 The relevant objective in the Council Plan 

 A Fair Treatment Assessment where applicable 
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Appendix B (ii) 

Assessment Criteria – Technical matters to be 
assessed to inform Cabinet Report 

Range of potential outcomes to guide assessment 

Excellent / 
Very Good 

Good Acceptable Marginal  Poor 

Annual rental yield / annual & MRP interest 2+:1 2:1 1.5:1 1:1 Less than1:1 

Tenants Covenant Blue 
Chip/Public 

Sector 

Strong Corporate Independent Ltd 
company or LLP 

Sole Trader No Tenant 

Lease Repairing Terms Full Repairing 
and Insuring 

Expenditure 100% 
recoverable via a 

Service Charge 

Landlord liable 
for landscaping 

only. 

Landlord 
liable for all 

external 
repairs. 

Landlord liable 
for all repairs. 

Remaining Average Lease Term Greater than 
25 years 

Greater than 15 
years 

Greater than 10 
years 

Greater than 
5 years 

Less than 5 years 

Tenure Freehold Lease > 99 years Lease > 75 Years Lease > 49 
years 

Shorter Period 

Property Condition New Build Recently 
Refurbished 

In Good 
Condition 

Requires 
Landlord 

Works 

Building is Close 
to being Life 

Expired 

Management Intensity Single Tenant - 
Nominal 

Low Maintenance - 
Requires External 

Management 
Contract 

Medium 
Maintenance - 

Infrequent input 
from an agent. 

High 
Maintenance 

- requires 
regular input 
from Officers. 

Requires a 
permanent 

member of Staff 

Risk to Income from Voids 1 to 5 voids 
would have a 

minimal effect 
(Less than 

20%) 

1 to 5 voids would 
have a moderate 
effect (circa 20 to 

50%) 

1 to 5 voids 
would have a 

significant effect 
(circa 50-80%) 

1 to 5 voids 
would result 
in less than 

20% of 
income being 

achieved. 

Property is 
currently void. 

 


